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Kitty Hawk Planning Board
Minutes
Regular Meeting – August 14, 2014
Kitty Hawk Municipal Building

AGENDA
1. Call to Order/Attendance
2. Approval of Agenda
3. Approval of Minutes – July 17, 2014
4. Administrative Report
a. Town Council Action From August 4, 2014 Meeting
5. Text Amendment:
a. Sections 42-6 & 42-514 – Off-Site Septic Systems
b. Chapter 40, Article III – Wireless Communications Facilities
6.  Presentation
a.  Introduction to Vested Rights (N.C. League of Municipalities)
7.  Comments:
a.  Chairman Northen
b. Planning Board Members
c. Town Attorney
d. Planning Director
8.  Public Comment
9. Adjourn

1.  CALL TO ORDER/ATTENDANCE:  Chairman Northen called the meeting to order at 6:00pm,, followed with roll call by Planner Heard.
PLANNING BOARD MEMBERS PRESENT:  Oscar Northen, Chairman; Lynne McClean, Vice-Chair; Chuck Heath, Member; John Richeson, Member;  Bryan Parker, Member; Dylan Tillett, Alternate; Russ Eriksen, Alternate.
STAFF PRESENT:  Joe Heard, Director of Planning & Inspections; Steve Michael, Town Attorney.

2. APPROVAL OF AGENDA:  Hearing no further additions, the Chair declared the agenda approved as presented.

3. APPROVAL OF MINUTES:  Hearing no changes to the July 17, 2014 Minutes, the Chair declared the minutes approved as submitted.

4. ADMINISTRATIVE REPORT: TOWN COUNCIL ACTION FROM AUGUST 4, 2014 MEETING.
As a summary of action taken by the Council at its last meeting, Planner Heard brought forward several planning items of interest:  
· Allowable placement of septic systems:  The Town Council reviewed the Planning Board’s recommendations, decided that decisions regarding septic system locations remain a responsibility of the Dare County Department of Environmental Health, and directed that any ambiguity in the Town Code regarding where a septic system can be placed should be removed.
· A resolution was adopted in support of a grant from the Dare County Tourist Board to cover the entirety of the Town’s matching funds for the expansion of the parking area at the Lillian Beach access.  If the grant is obtained, the expansion will meet the needs of the Town at no cost, with the exception of ongoing maintenance expenses.
· Council also reviewed the text amendment regarding the development of solar energy systems and did review the proposed ordinance.  A few comments were made as to whether the Town should allow a larger (Level 3) systems.  The Council decided to table further discussion until their September meeting.

5. TEXT AMENDMENTS
A.  Sections 42-6 & 42-514 – Off-Site Septic Systems
· During its August meeting, the Town Council praised Planning Board members for their efforts and thorough review of the issues relating to the location of septic systems.  The Council agreed to all recommendations put forth by the Board and agreed that the Town of Kitty Hawk did not need to be in the business of regulating the location of septic systems.  
· While expressing their interest in amending a previous interpretation that a septic system needed to be on the same lot as the residence it is serving, the Council members determined the Town would best be served by clarifying that issue in the ordinance, rather than using an interpretation.
· Planner Heard presented a draft ordinance and indicated that there are two sections of the Zoning Ordinance that need to be changed.
· Chairman Northen indicated he had thoroughly reviewed the draft ordinance and had no concerns at this time and asked if the Board had any further questions for Planner Heard. 
· Town Attorney Michael added a comment regarding a change in the wording of the ordinance which needs to reference the “North Carolina Administrative Code” instead of the “North Carolina General Statutes” wording.  He will provide Planner Heard with the exact reference information.
· Bryan Parker made the following motion:
“I recommend the approval of the proposed text amendment to    Subsections 42-6(c) and 42-514(c)(2) clarifying that off-site septic systems are allowed, subject to approval by the Dare County Environmental Health Department.  The Board has found this proposal to be consistent with the Town’s Adopted Use Plan.”
· The Planning Board members voted unanimously (5-0) to approve the motion.  Chairman Northen clarified that the Board’s approval included the minor change as outlined by the Town Attorney.

B. Chapter 40, Article III – Wireless Communication Facilities
· Planner Heard indicated that there are a number of required changes that need to be included in the ordinance, but the Board can also consider whether or not our current ordinance is addressing all the needs that it should.
· Chairman Northen stated, that as he understood it, no concrete action would be taken by the Board at this meeting but Planner Heard would brief the Board on WCF’s and further discussion would take place at the September Board meeting.
· Planner Heard indicated that there have been two significant changes in the regulation of WCFs during the last two years, based mostly on lobbying efforts from the wireless communication industry at both the State and Federal levels.  These changes are mostly in favor of the industry and addresses the issues and concerns the industry has experienced.
· In both cases, the Federal Government and our State Government in Raleigh decided to adopt rules that took away some authority from municipalities and counties and provided more flexibility regarding the review of these applications.  Our ordinance needs to reflect these new State and Federal laws.
· Planner Heard then outlined some of the key items that need to be amended:

Item #1:  Definitions
Both Federal and State legislators have made some changes requiring that certain types of projects be approved administratively within a certain timeframe.  In the past, many communities used to review these types of projects with the Planning Board and Town Council.  However, that will no longer be the case.
· Planner Heard then referred to the new definitions of eligible facilities request page 3 and substantial modification on page 4 of the draft ordinance (highlighted in red):
· This new definition outlines the types of projects which can no longer be considered by the Board or Council.  Basically, if a project does not meet the definition of substantial modification, it has to be reviewed administratively within 45 days to ensure all required information has been submitted and then 45 days for final review.
             
Item #2: Restricting the Types of Information That Can be Requested by the 
            	Planning Board and Town Council
· The Planning Board and Town Council are no longer allowed to request any type of information about a company’s business or why they are requesting a certain location for their facility.  This used to be the core piece of information that would be required in the application:  why does the company need to be in a certain area/search circle?  These were important questions that the Planning Board and Council could previously ask to evaluate if a new tower was necessary.
· Now, if a company decides that it needs a new tower at a certain location, the Board and Council can’t question the decision of that location.  However, it doesn’t mean that the Board and Council can’t deny an application if it doesn’t meet the conditional use permit requirements.
· In the past, the Board and Council and could look at identified coverage gaps and work with the wireless communications company to come up with a better solution for both the community and Company.
· Even though the Board and Council cannot ask for that specific information, the company can voluntarily provide that information.

Item #3: Consultants
· Many communities when they are viewing proposals for new wireless communication facilities, choose to hire a consultant.  There are companies in this State and nationwide which do nothing but assist communities in wading through all of the technical aspects of a project to help a community better determine if there is an actual need for the tower and if the proposal meets all the standards of the community.  The consulting fees were usually paid by the applicant.
· The State legislation put a cap of $1,000 on the amount a community can charge an applicant for this consulting service.  Also, the review fee cannot be used to reimburse the consultant for any travel or other incidental expenses.  Reimbursement is only for the actual work performed.
	
	Item #4: Routine Maintenance
The new amendments include exemptions for routine maintenance on wireless support structures and facilities, including the replacement of existing wireless facilities with facilities of the same size.  This means that municipalities and counties are no longer allowed to review routine maintenance on wireless structures.  

In addition, the State redefined what we would typically think of as routine maintenance, which now includes the replacement of existing wireless facilities with like facilities - which means that a company can remove and rebuild something of similar quality and size – and this will now be considered “routine maintenance”.  This is a significant change.

Item #5: Siting Hierarchy 
The Siting Alternatives Hierarchy has been stricken from the ordinance.  If a company were looking to locate a tower, they would have started their search by looking at town-owned properties before privately-owned properties.  The right location could be a significant review generator for the Town.  (Planner Heard’s prior experience in another community had a water tower where the town received $28K/year for leasing that space for an antenna.  That was for just one set of antenna from one company.)  If there were no Town-owned or public-owned properties suitable for a company’s project, then a company could look at private properties for their project.  However,  these requirements are no longer permitted and were stricken from the ordinance.

Item #6:  Approval Process:
These changes added the approval process and timeframes for the Town’s review consistent with the State law.  These standards apply to the definition of eligible facilities - which means smaller projects that meet the criteria, as well as collocation requests where a new set of antenna on an existing tower or an existing structure.  A new tower will not have an expedited review process.

Planning Board Questions/Comments
· Chairman Northen asked if this is a State or Federal law or a combination of both?
· Planner Heard responded that it is a Federal law, but the State law placed further restrictions on communities.
· Chairman Northen then stated that as he understood the law, the Town has no authority to even ask, “do we need this tower, do we want it?”  A company can just come in and do what they want.
· Planner Heard then clarified that there are certain types of information that the Town can no longer ask an applicant for:  what type of business, business relationships, and technical aspects of why they are choosing a specific site.  A company will still have to give the Town information about the location, what they are proposing to put on that location, the design of the project, and whether or not the project meets all the requirements as required from the various Federal agencies (FAA/FCC).
· Vice-Chair McClean asked if towers can be put in any zoning district?
· Planner Heard replied that at present they cannot be.  Planner Heard referred Vice-Chair and members of the Board to the chart on Page #11 of the ordinance that outlines in which zoning districts towers are allowed.  
· Planner Heard referenced the top of the chart, under WCF (Wireless Communication Facilities) which lists the types of facilities that are not allowed in any of the Kitty Hawk basic residential districts.  Projects requiring conditional use permits will come through the Planning Board and the Town Council.
· Smaller projects would have less of an impact and would be permitted through an administrative process as opposed to coming before the Board and Council.
· Chairman Northen wanted to know if the new location requirements supersede this part of the ordinance?   He also asked if a company can come in and say they have the right to put it in a certain place?
· Planner Heard indicated that the Town still has the right to say that a company cannot put a WCF in certain districts or areas of town.
· Chairman Northen then stated that the Board will review the draft ordinance and further discussion will take place at the September meeting,
· Planner Heard indicated that there will be a final draft ordinance and there will not be any significant changes and the final draft will be reviewed by Steve Michael, Town Attorney

6. PRESENTATION:  Introduction to Vested Rights (N.C. League of Municipalities)
The video presentation was started by Planner Heard, but the volume was very low, not allowing the Board members the ability to hear the presentation.  The presentation was tabled if until the volume issue can be addressed.

7. COMMENTS:  There were no further comments from the Members of the Board.

8. PUBLIC COMMENT:  None

9. ADJOURN: Chairman Northen adjourned the meeting at approximately 6:40pm.



												
              __________________________________________
													Oscar Northen, Chairman

Attachments:   0

Minutes transcribed and respectfully submitted by 
Patricia Merski, Recording Secretary, Town of Kitty Hawk Planning Board
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