
Kitty Hawk Planning Board
Minutes
Regular Meeting – July 17, 2014 – 6:00pm
Kitty Hawk Municipal Building

	AGENDA
1.  Call to Order/Attendance
2. Approval of Agenda
3. Approval of Minutes – June 12, 2014
4. Administrative Report:
a. Town Council Action from July 7, 2014
5. Text Amendment:
a.  Sections 38-105 & 42-514 – Location of Septic Systems
b. Chapter 40, Article III – Wireless Communications Facilities
6.  Presentation:
a.  Introduction to Lane Use Regulations (N.C. League of Municipalities)
7. Comments:
Chairman Northen
Planning Board Members
Town Attorney
Planning Director
8.  Public Comment
9. Adjourn

1. CALL TO ORDER/ATTENDANCE:  Chairman Northen called the meeting to order at 6:00pm, followed with roll call by Recording Secretary Patricia Merski.
[bookmark: _GoBack]PLANNING BOARD MEMBERS PRESENT:  Oscar Northen, Chairman; Lynne McClean, Vice-Chair; Chuck Heath, Member; Bryan Parker, Member;  John Richeson, Member, Dylan Tillett, Alternate; Russ Eriksen, Alternate.
STAFF PRESENT:  Joe Heard, Director of Planning & Inspections; Steve Michael, Town Attorney.

2. APPROVAL OF AGENDA:   Hearing no other additions, the Chair declared the agenda approved.

3. APPROVAL OF MINUTES:  There were two errors identified in the draft minutes from the June 12, 2014 meeting - listing a Board Member’s name twice and listing a Board member who was not present in the Call to Order.  The minutes were approved with the noted corrections.

4. ADMINISTRATIVE REPORT:  
As a summary of action taken by the Town Council at its meeting on July 7, 2014, Planner Heard brought forward several planning items of interest:
· A public hearing was held regarding the proposed rezoning at 223 W. Tateway Road.  The Board had recommended denial of that request and the Council, after hearing public comments against the application, also voted unanimously to deny that request.  The zoning of the property will remain Beach Residential (BR-1) with the possibility of a single-family residence to be constructed sometime in the future.
· The Council also set a public hearing to review the proposal brought up at the last meeting regarding solar energy systems.  The Council will have some questions before taking any action at that meeting.  The Planning & Inspections Department will answer any questions the Council may have and entertain public comments at the hearing.
· The Council also approved a resolution to enter into a contract with the North Carolina Department of Environment and Natural Resources for a grant that will pay 75% of the cost to expand the parking area at the Lillian Street beach access further to the west of the present parking area. The project will add an additional 16 parking spaces.
· The Council, in the immediate aftermath of Hurricane Arthur, voted to approve a fee waiver for residents who need to repair damages caused by the Hurricane.  The Town of Kitty Hawk, as a whole, had relatively minimal damage.  (Planner Heard and his staff surveyed the Town after the Hurricane and documented 26 properties with minor damage; i.e., small patches of siding and shingles blown off by the hurricane and a few had electrical issues; i.e., wires pulled out of meter boxes.)  Total damage was estimated to be around $20,000 for the entire Town of Kitty Hawk.
· Planner Heard also brought the Board up-to-date on one of the big projects that will probably be discussed for a couple of years into the future - beach nourishment.   The Council Meeting included a presentation by Coastal Planning & Engineering (CPE), the engineers for the project, followed by a question and answer session.  Planner Heard encouraged Board members who want more specifics on this issue to contact him or John Stockton, the Town Manager.  CPE updated the Council on the status of the design, studies, and the permitting process.  CPE reported that the ideal beach profile will require a lot more sand than their preliminary estimates, on which the project budget was based. The Council, over the next month or two, is going to have to make some decisions after looking at different alternatives prepared by CPE. They need to determine which options are most viable and best able to achieve the Town’s goals.

5. TEXT AMENDMENTS:
a. Amendments to the Zoning and Subdivision Ordinances Regarding the Location of Septic Systems.

Proposal: The original proposal was to consider the following amendments to the Kitty Hawk Town Code:
1. Amend Subsection 42-514(c)(2) of the Zoning Ordinance with a standard requiring a septic system be located on the same lot as the residence it is serving.
2. Amend Subsection 42-514(c)(2) of the Zoning Ordinance with a standard requiring that a septic system must be located on the same section of high ground as the residence it is servicing and cannot be physically separated by features such as a wetland or road. 

Since the last Board meeting, there has been some additional discussion and questions at the Council level.  The Council, at this time, has asked the Board to consider if amendments need to be made and, if so, to propose text amendments. The Board is being asked to look at the broader question of whether or not there is a benefit to the Town in restricting the location of septic systems.

Town Attorney Steve Michael has reviewed the State statutes regarding septic systems and the authority that’s granted to the State Health Department through their supervision of all of the various County departments throughout the State.  This will have a definite bearing on what the Board might recommend.  Attorney Michael stated that in North Carolina, the way the septic systems are regulated is by a Commission that adopts rules and under the Department of Health and Human Services, with an Environmental Division that adopts rules specific to septic systems.  The Dare County Health Department is also a rule-making body that has the authority to make rules regarding the operation of septic tanks.  The towns and counties have no authority.  

Another concept is called preemption – when the State adopts a consistent and comprehensive body of regulations, the towns and counties can’t adopt something else.  Town Attorney Michael used concealed weapons law as an example.  The State has preempted all regulations regarding concealed weapons.  Therefore, towns and counties cannot adopt a law that would be in conflict with the State law because it’s been preempted by the State.

Town Attorney Michael also stated that the State statute that deals with septic systems is a very comprehensive statute.  The statute lists all the things that are subject to the rules of the Commission and there are many; i.e., the design, design capacity, design volume, criteria for the design, installation, operation, performance, treatment, disposal systems, drainage, morphology, but most importantly, the topography and location.  The Town can require that the system has to be on the same lot or maybe contiguous lot owned by the same owner.  However, the Town cannot require the system had to be on contiguous high land to the residence or otherwise regulate the location of the septic system within the lot. 

Here, Chairman Northen stated that was also one of his concerns.  Town Attorney Michael stated that the Board would be preempted from that.  Currently there is no strict case law stating that a system has to be put on a specific spot.  The Town of Kitty Hawk interpreted the law in 2002 by the then Town Attorney – that that’s the way it ought to be, but we don’t have an ordinance that say that and probably would be fair game through the Land Use Agreement.  There has to be an articulate reason for why you want to adopt something more stringent then what the State a regulations are.  Case in point is the ocean front and should there be different rules governing those areas.  Are there any local rules in Dare County specifically for the ocean front?  Should there be and what should they be?

Questions and concerns by the Planning Board members included:  
· High ridge/perk – does putting the system have anything to do with where the land perks; response:  if the land doesn’t perk, no permit would be issued.  The County used to come out to do the approvals, but they do not do that any more
· Putting a system under someone’s driveway – not probable
· Beach properties that don’t have a septic field and it is pumped across the road – there are probably some out there at this point.
· Permanent easement – if someone has a permanent easement on someone else’s property or some permanent right of way – it would be approved.
· Term ‘road’ – a driveway serving a private residence does not fall under the term ‘road.’
· Wetlands – what are the regulations regarding wetlands and does it prevent digging a trench to get from one place to another.  Here the Core of Engineers or State Division of Coastal Management would become involved.  Otherwise, the County has approved systems that are separated by marshy areas, roads or driveways and the County will potentially approve on a case-by-case basis.

Planner Heard stated that the big question is, “what is the benefit to the Town in preventing someone from putting a septic system on another lot if that lot is available?”  By preventing this alternative, the Town might render that lot undevelopable and cause substantial damage to the property value and interests of that property owner.  

Planner Heard acknowledged the comments/questions brought forth by the Board and based on “approving nods” by members of the Board, Planner Heard concluded that the Board would not be recommending any changes to the Town Code at this time.  Planner Heard suggested that instead of preparing a text amendment, he could draft a memo for the Board’s review that would be addressed to the Town Council regarding their review of potential amendments to the zoning and subdivision ordinances regarding the location of septic systems.  All agreed.

b. Amendments to Chapter 40, Article III of the Town Code Updating Standards for Wireless Communications Facilities.

Proposal:  Amend Chapter 40, Article III of the Kitty Hawk Town Code to comply with recently adopted standards in the Federal Telecommunications Act and N.C. Cell Tower Deployment Act.  Amendments must address the following issues:
· Administratively permit modifications to existing wireless communications facilities that do not substantially change the physical dimensions of the facility,.
· Restrict the type of information that can be requested from the applicant and reviewed by the Planning Board and Town Council.
· Limit the time of review periods for modifications to existing wireless communications facilities and new wireless communications facilities.
· Limit the amount of consulting review fees passed along to the applicant.

Background: Planner Heard stated that the Town of Kitty Hawk is going to need to consider and adopt some changes to its standards for wireless communication systems.  This ordinance is not part of the zoning ordinance, but a separate ordinance in the Town Code.

Planner Heard referenced the N.C. League of Municipalities memo (2nd item in the packet dated September 15, 2013, 2nd page), which highlights the Federal law changes.  Setting standards for reasonable wireless communications where the municipality has to review the application in a reasonable timeframe.  The FCC made the determination that it would be 90 days that involves co-location (which means putting another array of antenna on an existing tower or an existing structure) or 150 days for other types of applications (which would include a new tower). These are reasonable standards that the Board has to work within.  However, our current ordinance does not specify these standards.

Other changes to the Federal law include an exemption for projects that do not meet the criteria for substantial changes.  If a company comes in with a proposed project that is not a substantial change, then there needs to be an administrative review and it would need to be done quickly.  The actual timeframe would be 45 days for the review and 45 days to ensure that all required material has been submitted.

A modification is not substantial if the height of a tower is not increased by more than 10%; an addition will not extend more than 20 feet from the tower; there will  no more than one equipment shelter or four equipment cabinets.  If a project is under those thresholds, then it is something the Town would have to review and approve administratively as long as the standards were met.  These are the Federal issues.

The State added some other requirements.  Local governments can no longer require any proprietary, confidential or other business information that justifies the need for the new wireless structure.  Most ordinances in the State had clauses in their ordinances that required a company to show that the tower is necessary to cover certain service areas.  The responsibility was on the company to provide information justifying the need for their tower before the Planning Board would go ahead and consider whether or not it was an appropriate location for the tower.  The State has pulled that out.

These changes are the result of heavy lobbying by the wireless communication industry.   Many of the changes pre-empt the authority of local governments to regulate some of these things.  Basically it is similar to what the Federal act states; that we cannot deny any eligible facility’s request and the definitions are similar to the four previously discussed.  In addition to applying the streamlined approval process in alignment with the Federal law, the State law broadens the streamline process for any co-location to be provided an administrative approval process.

The State law has also broadened the description of routine maintenance to include the replacement of existing facilities, in addition to general maintenance and repair. 

There are companies that specialize in reviewing all communication issues that have expertise in these areas.  A lot of these companies hire themselves out to counties and municipalities to review their wireless communication projects.  Now, the State legislature has capped the amount of fees that these companies can charge.

In considering our ordinance, the Planning Board would not have to go too in-depth as most of what the State dictates are things that we will have to do and are not optional.  In preparing our ordinance, the Town Attorney can review the draft ordinance to make sure that it incorporates all that the State requires.  Planner Heard stated that he would develop a draft to address the aforementioned requirements.)  While the Board is looking at these issues, it might be an appropriate time to review Chapter 40 Telecommunication section of our ordinance to ascertain if the ordinance does a good job of addressing the Town’s needs.

Planner Heard gave an example of various companies over the years which have come to Kitty Hawk to talk about locating a new tower somewhere in the Town.  He referenced a table that shows where wireless towers are permitted in zoning districts.  The majority of the districts in the Town of Kitty Hawk are residential.  Towers are not permitted in these areas.  There are other zoning districts where provisions have been made for towers to be allowed with approval of a conditional use permit (mainly in our commercial districts).

When considering the primary issues people have regarding towers, one big issue is the visual impact.  Concerns were raised by residents of the Town when Dominion Power decided to run its transmission lines through the southern part of Town.  The Utilities Commission said there was nothing the Town of Kitty Hawk could do, Dominion had a right to do what they wanted and the Town had no control.

Except for a few areas in the middle of the village and at the end of Poor Ridge Road, commercial districts in the Town of Kitty Hawk are located along the highways.  Under its current ordinance standards, the Town of Kitty Hawk is forcing companies to put towers along the highway, where they are the most visible.  If one of our main goals is to limit visibility, then we are not achieving that goal if we’re requiring the towers to be put in commercial districts.  The Board may want to look at this type of issue.

Planner Heard cited a recent example where a company wanted to put their tower within the Lighthouse Christian Fellowship property on Beacon Drive.  It’s a large property set back off the highway, and from a visibility aspect, it may have been a better than along the highway.  The response of the Planning Department was that unless an amendment be put forth to add that district in or getting a rezoning for that property, the tower could not be put there.

Prior to requesting permission to put up a tower, a lot of research and studies are done.  Companies look at gaps where possible towers could be located.  Companies are going away from taller towers (250-500 feet) and going to a system with more towers, but smaller in size.  The sizes of target areas have shrunk as well as the towers.  Some of the time a company may be willing to share their information, but with the new law, we can’t ask a company for it.  

There is some flexibility with the conditional use permit process and how the Town’s ordinance is set up.  We have provisions where we allow what we call concealed towers which are allowed in more places with a less stringent approval process that it would be for a typical tower.  

The Town of Kitty Hawk has the right to establish standards, but those standards cannot be changed during the review process unless there is a good reason.  We would encourage a Company to come to the Town of Kitty Hawk with design options.

A Board member asked about FAA lighting standards.  This is in consideration of planes where some towers could potentially be very tall.

6.   PRESENTATION:
a.  Introduction to Lane Use Regulations (N.C. League of Municipalities)
(the first in a series of presentations to be shown at the conclusion of Planning Board meetings, time permitting)
The presentation displayed on the screen was narrated by Adam Lovelady, Assistant Professor of Public Law and Government, University of North Carolina School of Government.  It was an overview of zoning, land use, subdivisions, lot layout, infrastructure, and other development standards.  It covered proper procedures and legal issues for development approvals.


													
              __________________________________________
													Oscar Northen, Chairman

Attachments:   0
Minutes transcribed and respectfully submitted by Patricia Merski, Recording Secretary, Town of Kitty Hawk Planning Board
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