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KITTY HAWK BOARD OF ADJUSTMENT
MINUTES
September 16, 2013 - 4:00 p.m.
Kitty Hawk Municipal Building


AGENDA
1.	Call to Order / Attendance
2.	Approval of Minutes from August 13, 2013 Meeting
3.	Swearing In of Speakers
**Note:  The Board of Adjustment is a quasi-judicial body and anyone participating in a public hearing before the Board must be sworn in prior to speaking. When appearing before the Board, please state your name and address for the record and address the Board members in a courteous manner.
[bookmark: _GoBack]4.	313 Jejac Drive - Section 42-247(d)(3) of the Town Code requires a minimum rear building setback requirement of twenty-five feet (25’) in the Beach Residential (BR-1) district.  The applicant is requesting a variance of twelve feet (12’) from the minimum rear building setback in order to construct a single‑family residence as close as thirteen feet (13’) from the rear property line.
	a.	Public Hearing
	b.	Board Deliberation & Decision
5.	Other Business:
		a.	Chairman Spencer
		b.	Board of Adjustment Members
		c.	Town Attorney
		d.	Planning Director
6.	Adjourn


1.	CALL TO ORDER / ATTENDANCE

Chairman Spencer called the meeting to order at approximately 4:00 p.m., with the roll call made by Town Clerk Morris. 

	BOARD MEMBERS PRESENT:	Matthew Spencer, Chairman
								Pat Forrester / Jim Geraghty / David Morton / Gary Muir, Alternate
	
BOARD MEMBERS ABSENT:	Barbara Connery, Vice Chair / Chris Jenkins, Alternate 
	
	STAFF PRESENT:	Joe Heard, Director of Planning and Inspections / Steve Michael, Town Attorney / 
Lynn Morris, Town Clerk 

The Chair appointed Alternate Gary Muir to serve as a voting member in VC Connery’s absence. 


2.	APPROVAL OF MINUTES FROM AUGUST 13, 2013 MEETING

With hearing no corrections or discussion regarding the minutes of the last meeting, Chairman Spencer moved that the Board approve the minutes of the August 13th meeting as to form and substance. With a call for the vote, the motion carried 5-0, unanimously. 
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3.	SWEARING IN OF SPEAKERS

At this time, Chairman Spencer invited persons participating in the variance application review to come forward. Town Clerk Lynn Morris then swore in by oath those persons who would be offering testimony during the public hearing:  
· Frank Soles – 1104 Kyle Court, Chesapeake, VA  
· Joe Heard, Director of Planning and Inspections for the Town of Kitty Hawk

The Chair then moved the agenda forward, proceeding first with the Planner presenting his testimony. 

4.	313 Jejac Drive - Section 42-247(d)(3) of the Town Code requires a minimum rear building setback requirement of twenty-five feet (25’) in the Beach Residential (BR-1) district.  The applicant is requesting a variance of twelve feet (12’) from the minimum rear building setback in order to construct a single‑family residence as close as thirteen feet (13’) from the rear property line.

a.	Public Hearing.  Joe Heard, the Director of Planning and Inspections, noted for the record a copy of the legal advertisement has been provided to the Town Clerk. The legal notice appeared in The Coastland Times on September 1, 2013, properly advertising the hearing for the subject application (meeting the required 15 days prior). Also, the Clerk was given documentation of the Notice of Public Hearing being mailed to property owners adjoining 313 Jejac Drive, verifying they were duly notified. The subject property was properly posted on August 30, 2013 advertising the public hearing (posted 17 days prior to this hearing). Said Notice of Public Hearing is entered into this record of review:

THE TOWN OF KITTY HAWK
NOTICE OF PUBLIC HEARING

NOTICE is hereby given that the Kitty Hawk Board of Adjustment will hold a public hearing on Monday, September 16, 2013, at 4:00 p.m., at the Kitty Hawk Town Hall, 101 Veterans Memorial Drive in the Town of Kitty Hawk, Dare County, North Carolina, concerning the following variance application: 
Application for a variance of twelve feet (12’) from the minimum rear building setback standards in Section 42-247 (d)(3) of the Town Code in order to construct a single-family residence as close as thirteen feet (13’) from the rear property line at 313 Jejac Drive. Presently, the minimum building setbacks in the Beach Residential (BR-1) district are 25 feet from the rear property line. 
During the public hearing, all interested persons will be given the opportunity to comment on the above referenced matter.  The Board of Adjustment may thereafter act upon the proposed variance application, which action may include approval, denial, approval with conditions, modification, or deferral of action until a subsequent meeting.
For more information about the proposed variance or Board of Adjustment meeting, please contact Joe Heard with the Planning & Inspections Department at (252)261-3552. 

At this time, Planner Heard provided the Board of Adjustment members with a copy of the exact house plan proposed to be built. The applicant did not have said document at the time of submitting the application. Staff determined the house plan would be important for review by the Board in order to understand the structure’s dimensions, which do result in a minor change in the site plan with regard to layout but not a change in regards to the amount of variance being requested.  [Identified for the record as Exhibit “B” – House Plans.]

The Planner then reviewed with the Board his staff memorandum dated September 16, 2013, which details the variance request. Reference was made to Exhibit A, with amendments noted per Exhibit B. Said memo is entered into the record:

Requested Variance
(1) Application for a variance of twelve feet (12’) from the minimum rear building setback standards in Section 42-247 (d)(3) of the Town Code in order to construct a single-family residence as close as thirteen feet (13’) from the rear property line at 313 Jejac Drive.  Presently, the minimum rear building setback in the Beach Residential (BR-1) district is 25 feet.

Proposed Project
The applicant is seeking to construct a single-family residence on the subject property.  The proposed residence is approximately 1,600 square feet** in size (28’ x 47’ footprint)**, with a 4’ x 17’ stairway and landing on the front and a stairway and 160 square foot (16’ x 10’) deck on the western side of the residence.    
**Amendments made by Planner during review:
· The proposed residence per Exhibit B is approximately 1,700 sq. ft. 
· Also, the footprint is 28’ x 57’. 
The attached Exhibit A shows the proposed location of the residence on the lot.  Note that the front wall of the residence is located 29 feet from the front property line.  The four foot (4’) wide stairway and landing extend right up to the 25 foot minimum front setback line.  The only encroachment is the rear portion of the residence itself, which extends twelve feet (12’) into the required rear setback.

Supporting Documentation
The applicant has submitted an application form describing the rationale for the variance request. 

In addition, the applicant has submitted the following exhibits for the Board’s consideration:
Exhibit A – Site plan showing the proposed development of 313 Jejac Drive prepared by professional land surveyor William S. Jones, Jr. and dated August 15, 2013.  The survey shows the dimensions and location of the subject property, proposed residence, and driveway.
Exhibit B – House plan.

Staff has submitted the following exhibit for the Board’s consideration:
Exhibit 1 – Aerial photograph of 313 Jejac Drive and surrounding properties obtained from the geographic information system (GIS) on Dare County’s website.

Ordinance References
Town of Kitty Hawk Zoning Code, Section 42-247(d)(3), Dimensional requirements:

The minimum yard setbacks shall be in accordance with the following chart:

	  Dwelling Size
(in square feet)   
	Side Setback
(in feet)   
	Front and Rear
Setbacks (in feet)   

	3,000 and under   
	10   
	25   

	3,001--3,500   
	12.5   
	25   

	3,501--4,000   
	15   
	25   

	4,001--5,000   
	17.5   
	25   

	5,001--6,000   
	20   
	25   

	6,001 and over   
	25   
	25   



Prior Variance Request
At its meeting on August 13, 2013, the Board of Adjustment voted to deny a different setback variance proposal for the subject property.  Although the dimensions of the residence itself were the same as the current variance application, the applicant had proposed a nine foot (9’) deep deck on the front of the residence and requested a five foot (5’) variance from the front setback (in addition to a 12’ rear setback variance) to accommodate the deck.  During the discussion and vote, several of the Board members expressed concern that the proposal was not a minimal variance as the applicant could make relatively simple changes to the design that would lessen the amount of the variance.
In an attempt to respond the concerns expressed, the applicant has reduced the depth of the front porch by five feet (5’) in his current variance proposal, negating the need for a front setback variance.

Property & Area Information
The subject property is presently undeveloped and zoned Beach Residential (BR-1).  The property is a rectangular lot 10,150 square feet in size.  Although the property has 145 feet in frontage along Jejac Drive, it is only 70 feet in depth off the road.  
The abutting property to the east is zoned Beach Residential (BR-1) and contains a single-family residence.  The adjoining parcel to the west is currently undeveloped, zoned BR-1, and recently obtained a similar setback variance to construct a single-family residence.  The large property across Jejac Drive to the north is approximately 8.15 acres in size, zoned Beach Residential (BR-2), and presently undeveloped.  The three (3) abutting properties to the south are located in the Town of Kill Devil Hills.  Each of these properties contains a single-family residence.
Seven (7) of the eleven (11) residential properties along the southern side of Jejac Drive are presently developed. The following chart notes the size, depth, approximate front and rear setback, and construction date for each of these residences.

						   Approximate	    	  Approximate  						     Date
Address			Square Footage		Depth of House	Front/Rear Setback	Constructed
107 Jejac Dr		     960 sq. ft.			      31 ft.			        23/16 ft.		      1978
113 Jejac Dr		  1,040 sq. ft.			      33 ft.			        19/18 ft.		      1985
119 Jejac Dr		     888 sq. ft.			      24 ft.			        26/20 ft.		      1978
201 Jejac Dr		  1,040 sq. ft.			      33 ft.			        25/12 ft.		      1985
213 Jejac Dr		  1,116 sq. ft.			      39 ft.			        17/14 ft.		      1986
301 Jejac Dr		  1,944 sq. ft.			      37 ft.			        17/16 ft.		      1978
307 Jejac Dr		  1,792 sq. ft.			      36 ft.			        22/12 ft.		      1984
AVERAGE		  1,254 sq. ft.			     33.3 ft.		       21.3/15.4 ft.

PROPOSED	  (**amended to 1,700 sq. ft. – Exhibit B)
313 Jejac Dr	  	1,600 sq. ft.** (approx.)    37 ft.			        25/13 ft.

It appears that as many as five (5) of the existing residences encroach into the front building setback.  All seven (7) of the existing residences encroach into the rear building setback.  Staff has not found a record of any variances granted on the other properties along Jejac Drive.

Additional Background Information
· The subject property and ten (10) other parcels along the south side of Jejac Drive were created as part of the Kitty Dunes II subdivision, approved by Dare County in 1971, ten (10) years prior to the incorporation of Kitty Hawk.
· The size of the subject property (10,150 square feet) is nonconforming as the Town’s current minimum standard for lots in the BR-1 district is 15,000 square feet.
· Although narrow, the depth of the subject property (70 feet) is not nonconforming as the subdivision ordinance does not state minimum standards for lot depth. However, the ordinance does outline a minimum lot width of 75 feet for all newly created lots.
· With a depth of only 70 feet, application of the front (25 feet) and rear (25 feet) setbacks leaves a building area only 20 feet in depth on the subject property. 
· At a size of approximately **1,600 square feet (**amended to 1,700 sq. ft.), the proposed residence is smaller than most residences recently constructed in Kitty Hawk.  The nineteen (19) residences permitted in Kitty Hawk so far in 2013 have an average size of 1,851 square feet.

Directions to the Subject Property
From Kitty Hawk Post Office, Hwy. 158 & Kitty Hawk Road, drive 0.9 mile south on N. Croatan Highway (Hwy. 158). Turn right onto Jejac Drive (just before Henry’s restaurant). Drive west for approximately 0.3 mile. 313 Jejac Drive is located on the left side of the road (just past the residence at 307 Jejac Drive). The four corners of the lot are staked out and flagged.



Additional memo and review comments made by the Planner addressed:
· The primary change regarding the floor plan deals with the western end of the building. The change is, basically, taking the line 47’ in width and extending it further to the west, squaring it off. 
· The other change deals with the proposed stair well, which is being moved to the front. The 4’ set of stairs is proposed to be located on the front of the building, with no encroachment. The second floor deck (a covered porch) would remain, as depicted in Exhibit A. 
· The applicant is still only requesting a variance of 12’ at the rear – the main difference is that the variance of 12’ would extend 10’ further to the west than as shown on the site plan submitted with the application and identified in the staff memo as Exhibit A. 
· With reference to the existing seven residences, the structures encroach into the rear building setback, similar to what the applicant is requesting, anywhere from 5’ to 13’. 


The Planner then reviewed the formal conclusions made by staff, which is being entered into the record:

STAFF FINDINGS - 313 JEJAC DRIVE

1.	Do special conditions and circumstances exist which are peculiar to the land, structure, or building involved which are not applicable to other land structures, or buildings in the same zoning district?
Yes.  The minimal depth of the subject property (70 feet) does not allow for the construction of a typical, reasonably sized residence.  With minimum building setbacks of 25 feet from the front and rear property lines, the remaining building area is only 20 feet in depth (not much wider than a single-wide mobile home).  For comparison’s sake, most lots created under the Town’s current subdivision standards have a depth of 150 feet or more.  Even the smallest, older lots in the areas “between the highways” have depths of 100 feet, which provides a more traditional building area.

2.	Would a literal interpretation of the zoning code deprive the applicant of rights commonly enjoyed by other properties in the same district? 
Yes.  The applicant is seeking to construct a modest sized, single-family residence (approximately **1,600 square feet) on the subject property.  A majority of the other, similarly situated properties along Jejac Drive already contain a single-family residence.
**1,700 sq. ft. – amendment noted. 

3.	Do the special conditions and circumstances result from the actions of the applicant?
No.  The current dimensions of the subject property were created by a subdivision plat approved by Dare County and recorded in 1971, prior to the incorporation of the Town of Kitty Hawk and long before the applicant entered into a contract to purchase the property.

4.	Would granting the variance confer special privileges to the applicant that are denied to other land structures, or buildings in the same zoning district? 
No.  The proposed residence is relatively modest in size at approximately **1,600 square feet.  The average size of the existing residences along Jejac Drive is 1,254 square feet, but the two nearest residences average 1,868 square feet.  Five (5) of the seven (7) residences along Jejac Drive encroach into the front setback and all of these residences encroach into the rear setback.  The average size of residences permitted in Kitty Hawk in 2013 is 1,851 square feet.  So, the applicant is not asking to construct anything out of character or scale with the surrounding area or Town in general.
**1,700 sq. ft. – amendment noted.
	
5.	Is the requested variance the minimum possible to make reasonable use of the land, building, or structure? 
Yes.  The applicant has turned the house plan sideways to lessen the amount of the variance.  The residence has been designed with no stairway, deck, or porch on the rear and a minimal (4’ width) stairway and landing for the front entrance to the residence.  With the relatively modest size of the residence and its orientation on the property, the applicant has made significant efforts to minimize the size of variance.  

6.	Is the requested variance in harmony with the general purpose and intent of the zoning code?
Yes.  Setback requirements are generally adopted for the purposes of securing safety from fire, providing privacy, preventing overcrowding, and achieving a desired pattern of development.  The proposed residence would be at least 55 feet away from any other residence.  Therefore, it appears that the purpose and intent of the setback standards would still be met if the proposed variance is approved.

7.	Would granting the variance be injurious to the neighborhood or detrimental to the public welfare?
No.  The proposed single-family residence is consistent with the size, character, and development pattern of the other residences along Jejac Drive.  Therefore, granting the variance would have minimal impact on the surrounding properties.

Summary: 
It is staff’s opinion that the requested variances meet all of the above standards.  Therefore, staff is recommending APPROVAL of the setback variances, as requested.  

KEY POINTS:
· There appears to be a legitimate physical hardship due to the narrow depth of the subject property and small remaining building area.
· As the existing dimensions of the lot were created by a prior owner in 1971, the applicant has not created the need for a variance.
· The applicant has attempted to minimize the requested variances by proposing a modest sized residence and turning it sideways on the lot.
· The scale and location of the proposed residence is consistent with the existing residences along the south side of Jejac Drive.
· It does not appear that granting the variance would create any type of unsafe situation or nuisance to any of the surrounding properties.


Planner Heard also pointed out the requested variance would have little impact on the surrounding properties in that it would not block views and does provide privacy. 

At this time, Chairman Spencer asked if there were any questions to pose to the Planner. 

Morton directed attention to the applicant’s response to Question #5 on his application form. Planner Heard confirmed the 32’ distance would include the 28’ depth of the house and the 4’ depth of the stairway. 

Morton then inquired if the applicant would have to return to the Board of Adjustment should it be desired at a future point in time to enclose the screened porch for living area, and Planner Heard indicated the applicant would not. As to whether or not any extension of the deck would require additional review, the Planner stated it depends on the wording of the variance. Heard recalled that at the last meeting, the Town Attorney offered a point of clarrification – that the variance is granted only for the footprint dimension proposed by the applicant, not over the entire lot. 

An opportunity was extended to the applicant to ask questions of the Planner or other comments to share. The applicant identified himself for the record as Frank Soles, with Sandy Bottom Homes. Echoing the Planner’s review of the application’s requests, Soles offered the variance setback request is similar to what existing homes along Jejac Drive have. He noted the proposed house is 28’ x 57’, a four-bedroom, three-bath structure, at approximately 1,700 sq. ft., with a ground floor and a second floor, at a 27’ overall height. Soles commented his variance request does not ask for anything more or less than what already exists along Jejac Drive, adding that the proposed house is similar in size, lot coverage and appearance to other homes along the road. 

There were no questions asked of Soles. 

At this time, the Chair closed the public hearing and proceeded to the Board’s deliberation. 

b.	Board Deliberation & Decision. To open the discussion, Chairman Spencer stated he supports the variance request as presented, explaining the reason why he was against the last variance request was due to the front setback issue, which has been eliminated. If the variance is limited to the proposed footprint of 28’ x 57’ and not all the way across the lot, the Chair noted he would be in favor of the request. 

Chairman Spencer called for any input from Board members if they were opposed to the variance request as presented. 

With hearing no comments in disagreement, the Chair moved to adopt the Staff Findings as to the seven enumerated issues and approve the variance with the proviso that it only apply to the proposed footprint of the structure. A second was made by Forrester, and with a vote taken, the motion carried unanimously, 5-0.  [Time was approximately 4:31 p.m.]


5.	OTHER BUSINESS:

a.	Chairman Spencer.  There were no items brought forward by the Chair.

b.	Board of Adjustment Members.  No items were discussed by Board members. 

c.	Town Attorney.  Nothing was brought forward by the Attorney.

d.	Planning Director.  Planner Heard mentioned staff has made efforts to update the Town’s procedures and standards to comply with recent changes in the N.C. state statutes for Boards of Adjustment, variances, and appeals. A draft ordinance has been set for public hearing for the October 7, 2013 meeting of the Town Council. An invitation was made for BOA members to attend and offer input. 
	As an example of one of the changes, the Planner noted there will no longer be seven findings for the Board to make, the number has been reduced to five. A brief training meeting will be scheduled before the Board’s next variance request in order to review newly adopted procedures. 


6.	ADJOURN

Hearing no further comments or questions, Chairman Spencer adjourned the meeting. Time was approximately 4:35 p.m.



														__________________________________________
														Matthew Spencer, Chairman


These minutes were approved _____________________, 2013.

Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams


Exhibits Filed with the Town Planner’s Office:


Supporting Documentation

The applicant has submitted an application form describing the rationale for the variance request. 

In addition, the applicant has submitted the following exhibits for the Board’s consideration:
Exhibit A – Site plan showing the proposed development of 313 Jejac Drive prepared by professional land surveyor William S. Jones, Jr. and dated August 15, 2013.  The survey shows the dimensions and location of the subject property, proposed residence, and driveway.
Exhibit B – House plan.

Staff has submitted the following exhibit for the Board’s consideration:
Exhibit 1 – Aerial photograph of 313 Jejac Drive and surrounding properties obtained from the geographic information system (GIS) on Dare County’s website.


