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Kitty Hawk Board of Adjustment
Minutes
August 25, 2014

Agenda
1. Call to Order/Attendance
2. Approval of Minutes from June 26, 2014
3. Swearing in of Speakers:
**Note:  “The Board of Adjustment is a quasi-judicial body and anyone participating in a public hearing before the Board must be sworn in prior to speaking.  When appearing before the Board, please state your name and address for the record and address the Board in a courteous manner.”
4.  Issue
a. Public Hearing
b. Board Deliberation & Decision
5.  Adjourn

1) Call to Order/Attendance
Chairman Spencer called the meeting to order at approximately 4:00 p.m., with the roll call made by Recording Secretary Merski.

Board Members Present:
Matthew Spencer, Chairman
Jim Geraghty; David Morton; Chris Jenkins; Christine Buckner, Alternate; Gary Muir, Alternate.

Staff Present:
Joe Heard, Director of Planning & Inspections; Steve Michael, Town Attorney; Patricia Merski, Recording Secretary.

2) Approval of Minutes from June 26, 2014 Meeting.
MS:  With hearing no corrections or discussion regarding the minutes of the last meeting, Chairman Spencer moved that the Board approve the minutes of the June 26, 2014 meeting as to form and substsance.  With a call for the vote, the motion carried 6-0 unanimously and Chairman Spencer will sign the minutes.

MS:  Ladies and Gentlemen, if you wish to speak today, if you would please raise your hand and let us know.  I have two (2) hands raised.  We will start this process with the swearing in of the speakers, after which the Town Staff will have an opportunity to present the facts of the case followed by the Petitioner.  If there are any neighbors or other interested parties, they will be allowed to present evidence and finally, the Petitioner will have an opportunity to close the presentation of evidence.  So, anyone who wishes to speak should now come forward and be sworn in.


[bookmark: _GoBack]NOTE:  Chairman Spencer made note that one of the variance applications on the original agenda, a setback variance at 4313 N. Virginia Dare Trail, had been withdrawn by the applicant and will not be heard at this meeting.

3) Swearing In of Speakers
Chairman Spencer invited persons planning to participate during the public hearing to come forward.  Recording Secretary Merski then swore in by oath those persons who would be offering testimony during the public hearing.
· Marc Hellman – 5004 Martin’s Point Road, Kitty Hawk, NC  27949
· Pete Collins – 4001 Ivy Lane, Kitty Hawk, NC  27949
· Joe Heard – Director of Planning & Inspections, Town of Kitty Hawk

4) 6166 N. Croatan Highway – Section 42-577, Table III of the Town Code establishes a maximum of 60 square feet for wall signs in the Beach Commercial (BC-2) zoning district.  The applicant is requesting a variance of 26.42 square feet from the maximum wall sign size requirement in order to install a total of 86.42 square feet of signs on walls of the showroom building.

a. Public Hearing:
MS:  Our order of procedure is that the Town Staff will present evidence. Then, the Applicant will have an opportunity to ask questions of the Town Staff. 
At the conclusion of the Town Staff presentation, the Applicant has an opportunity to present its evidence.  And finally, any interested third persons/neighbors, etc., who have an interest in this proceeding will be heard, after which, we will give the Applicant an opportunity for rebuttal.  We’ll start the hearing on this matter, I said OBX Chevrolet, but the Applicant is actually CAPPO Management; OBX Chevrolet/Buick.

MS:  At this point, I would like to invite Joe Heard forward to present evidence on behalf of the Town Staff.  Good afternoon, Mr. Heard!
JH:  Thank you, Chairman Spencer and Members of the Board and public in attendance today.
I’d like to begin, just for the record, to let the Board Members know that, as outlined in your Staff Report, that the Staff did conduct all the legally necessary notifications for this hearing.  There was a legal advertisement published in the August 10, 2014 edition of The Coastland Times.  Notices were mailed to the Applicant, the subject property owners, as well as all the adjoining property owners, including those directly across public streets from the subject property - those notices were sent on August 8, 2014.  The subject property was also properly posted on August 8, 2014, with a public hearing notice sign.  A copy of the notice will be in the record attached to the minutes and will be provided to the Secretary for the Board.

The Board is here today to consider a variance of 26.42 square feet from the maximum wall sign size requirements found in Section 42-577 of the Town Code.  In order to install wall signs totaling 86.42 square feet on the newly remodeled showroom building at OBX Chevrolet, 6166 N. Croatan Highway, Kitty Hawk, NC.  Presently, the Town standards permit a maximum of 60 square feet of signage in that Beach Commercial (BC-2) district.
You have in your packets that were distributed three (3) exhibits, all of which were provided by the Applicant.  They are labelled Exhibits A, B, and C and we have those available on the screen as well that may be more visible.  I would like to explain what these are so you can understand the differences.

Exhibit A is a drawing showing the design and dimensions of five (5) wall signs:  Chevrolet logo; Chevrolet lettering; Buick logo; OBX lettering and Certified Service lettering.  Together, these signs total 86.42 square feet.  The drawings were prepared, as all of the drawings were, by the Pattison Sign group and were done on July 2, 2014.

So, Exhibit A is the one to reference in looking at what is being proposed today.  Exhibit B contains drawings showing an alternative design and dimensions for three (3) smaller wall signs, just the Chevrolet logo, Chevrolet lettering and Buick logo that together total 58.34 square feet.  In that scenario, the Applicant would be meeting the needs of the dealer that are required to have for big companies but not identifying anything locally as OBX or the Certified Service sign.

Exhibit C shows an alternative design for five (5) wall signs that would include all of the items under Exhibit A, but would be at a smaller scale for a total of 55.35 square feet.  So, that’s what you have before you.  Again, we can show the exhibits on the screen if the Board need to look at something on a larger scale which might be more visible and readable on the screen.

The subject property is approximately six (6) acres in size and, as mentioned, contains the OBX Chevrolet/Buick vehicle dealership.

Originally constructed back in 1990, the dealership showroom building recently underwent a very extensive remodel that significantly altered the showroom’s façade and created more areas more suitable for wall signage on the building.

One other thing to be pointed out in looking at the site is that there is quite a significant setback; in this case the dealership has chosen, as most do, to put the cars out in front and the building is set back farther on the property – we’ve estimated about 170 feet back from the front property line.

In looking at the Town’s ordinance in your Staff Report, we’ve highlighted the table that shows the standard for that BC-2 district of 60 square feet for a single-tenant property and that is the one thing I’ll touch on a little later.

A few other points to be made; the property already contains a large, free-standing sign, as a matter of fact, it’s larger than what is presently allowed in the Town’s Standard which is presently 48 square feet.  The current sign is 75.5 square feet in size, so, the business already has a large free-standing sign on the property.

Just to give you an idea of the size of the façade we’re talking about, again, these are general estimates, but the façade is 106 feet in width, approximately 20 feet in height, for a total of 2120 square feet if you’re looking straight at the front façade of the building.

There is also a central tower portion of that façade and for the record (pointing to Exhibit A), and that is 30 feet in width and 28 feet in height – so, a little more prominent area in the center part of the building.

As mentioned before, the limitation of 60 square feet for a wall sign or building signs as referred to in the ordinance, is only for a single-tenant property.  The Town does not differentiate between the size of the building the way that the ordinance applies this standard.

If we are looking at a multi-tenant property, like a shopping center or any property that has more than one tenant on it, it could even be separate buildings on the same property.
For a multi-tenant property, each business would be permitted to have wall signs that cover up to 10% of their front façade.  Again, that’s not what we’re dealing with today, but, just to give you an idea why some other signs might be larger than others.  A very large building, Wal-Mart would be a good example, on a multi-tenant property can have a larger sign that is more proportionate to their building because it’s a multi-tenant property with that 10% standard, it potentially allows more than 60 square feet.

Mr. Chairman, those are the basic facts I wanted to share with the Board and ask if the Board has any questions before I get into the Staff’s recommendation.  Hearing no other questions from the Board, Heard continued.
 
Per State Law and the Town’s ordinance regarding variances, the Board of Adjustment has to consider five (5) different findings in order to grant a variance.  In order for the Board to grant the variance, the Board would have to find in the Applicant’s favor on all five (5) of these points.

That being the case, Planner Heard outlined the points and gave the Board the Staff’s opinion.  I have reviewed these findings and will offer my opinions.  The Board can certainly come up with alternative answers if you feel differently.

#1.  Would an unnecessary hardship be created by a strict application of the ordinance?
No.  Staff did not feel there would be an unnecessary hardship created.  Although the signs might be more difficult to read, more alternatively, looking at the number of signs on the building, they may not say everything the Applicant wants to say about the business, the Applicant can install signs that comply with the Town’s maximum size standards.  In fact, the Applicant has provided two alternatives that show how compliance could be obtained. Those are Exhibits B and C. 

In addition, as mentioned in the informational portion of the report, the Applicant does have the benefit of a large existing, free-standing sign that does identify the business located up much closer to N. Croatan Highway and for these reasons, Staff did not feel that there was a hardship.

#2.  Does the hardship result from a condition peculiar to the subject property, such as location, size or topography.  
No.  The subject property is large in size, approximately six (6) acres, but doesn’t appear to have any particular conditions that would limit the size of signs or the location of the showroom building.  So, in this case, the Applicant/Owner, when this property was developed, chose to place that building back further off the highway, again 170 feet approximately from the front property line and approximately 210 feet from the edge of the roadway, if we take it all out to the highway.  It is a significant way back off the highway.  That was a decision that was made in order to show the vehicles and have the building have a secondary location.  But in doing that, it does reduce visibility of any building-mounted signs due to that decision.

#3  Is the hardship a result of actions taken by the applicant or property owner?
Staff notes that part of the hardship is due to the fact that the Applicant is seeking to install five (5) wall signs, whereas, a typical business probably has one that identifies the name of the business and what it is, all in one sign.  In this case, the Applicant is proposing five (5) signs as part of the package and the decision to do that is part of what has created the hardship in this case.

#4  Is the requested variance in harmony with the spirit, purpose, and intent of the ordinance?
No.  The zoning ordinance actually has a Statement of Intent at the beginning of the sign ordinance.  Some of the things highlighted there are 1) to encourage the effective use of signs as a means of communication in  Town;  2) maintaining and enhancing the aesthetic environment and the Town’s ability to attract sources of economic development and growth. 3) the ability to improve pedestrian safety and, 4) to minimize the possible adverse effect of signs on nearby public and private properties and 5) to enable the fair and consistent enforcement of the sign regulations.

Staff notes that the subject business already has the use of a much larger free-standing sign than the Town would allow on this property under the current standards and that the sign does identify the vehicle dealership more effectively than any wall signs could just do to the proximity of it to the highway as well as the size of that sign.

Note, the business has already effective signage in place and that addresses the first item as far as an effective use of sign as a means of communication.

The second, third and fourth items outlined aren’t really impacted one way or the other by this proposal; these items are not affected by the proposal one way or the other; but in looking at the last one, to enable the fair and consistent enforcement of sign regulations, it’s an issue that the Board Members can certainly debate.  Some people would take a view that it would be unfair and inconsistent to other single tenant commercial properties to allow a larger sign for this property.  However, the Applicant could counter, that in seeking to install a larger sign, he is just looking to do something that might be more proportional to the large size of the building and façade, similar to what is already allowed for businesses on multi-tenant properties. 
 
#5  Is the requested variance the minimum possible to make reasonable use of the land, building, or structure?
No.  The Applicant has reduced the size of the proposed signs from an initial approval that was submitted to Planner Heard at a little over 100 square feet.  However, as mentioned before, the Applicant has proposed and submitted alternative designs as indicated on Exhibits B and C that would comply with the Town’s Sign Ordinance and still provide some means of identifying and advertising the business.  So, even though they might not be as large or visible as desired by the Applicant, there are viable options for signs that would not require any variance at all.

Planner Heard then summarized the key points of his analysis and presented his recommendation of denial for the proposed variance for the size of the wall signs.

MS:  Thank you, Mr. Heard.  Board Members, any questions for Mr. Heard?  Does the Applicant have any questions for Mr. Heard?

Hearing none, Chairman Spencer offered the Applicant the opportunity to present you evidence.  Marc Hellman, Manager of OBX Chevrolet/Buick stepped to the podium.

MH:  I want to thank the Board for allowing me to present at this meeting.  My name is Marc Hellman.  I have been with the company for ten months and am a resident in Martin’s Point.  

What I’m here to ask for is the variance and a couple of other things that Mr. Heard mentioned. There is only one alternative and that was Exhibit B, taking off our name and Certified Service.  The car business, as you may or may not know, is that we have is five (5) different businesses on the property.  We have new car sales, used car sales, a service facility, parts operation in the back, and the body shop.  The body shop is a stand-alone building with no signage on it.

I’m not sure when the free-standing sign on N. Croatan Highway was put in.  That was not done under our current team.  It’s not a lit sign.  So, at night you can see some of it because of the lot lights, but it’s not really something that would get anybody’s attention.

The franchises we have are Chevrolet and Buick.  The word “Buick” was supposed to be there and the logo.  So, in an effort to comply, we eliminated the word “Buick” and just settled for the Buick logo.

The third option (Exhibit C) I did was just to see how small the lettering would be on the building if you got down to the standards of what was required for the 60 square feet.  That would require lettering down to 18” versus what we’re looking for - 25”.  We are looking for a letter that is about 7” larger than what we are allowed to do.  GM will approve 18” letters, but it’s not really an option for us.

The minimum requirements for Chevrolet/Buick are the 25” letters and that was what the building was designed for.  So, again, I thought, if you take a look at what we have as far as helping our customers: Certified Service, there’s really no way to tell a Customer where to go when they come onto the lot for service unless you have a sign over the service area.  The “OBX” is our name which I think is pretty important.  “Chevrolet”, the bowtie, and the Buick logo instead of the word “Buick” which took it from 100 square feet to 86 square feet.  We don’t have any signage on the body shop.  I’d guess we would be entitled, seeing as it is a separate facility.  We haven’t planned on doing any of that, but, if you take a look at Home Depot or any of the other big box stores that are there, I don’t know that we would be any different.

The setback of the showroom is an issue.  We didn’t build the building, but obviously, for us, display is important for people coming into town and going out of town.  It’s important for people to see what we have.  To have a facility with no signage or small signage as they drive by at 50 mph is not something people are really going to know.  With the sign on the front, on the street, they do that in the evenings, they’re not necessarily seeing that because it’s not lit.

So, really, what I’m asking for is to be able to put up a 25” letter instead of an 18” letter that in includes our name versus just the two brands.  Obviously, having the Certified Service sign is important to us because that is an important part of our business to be successful.  We currently employ 49 people on a full-time basis.  We don’t think the variance is a lot to ask for at this point.  I’ll be more than happy to answer any questions.

MS:  I’ll start.  Mr. Hellman, am I to understand that your franchise is in jeopardy if you don’t have a 25” lettering on your sign?
MH:  No, we can’t just put the sign up.  GM’s minimum requirement is a 25” letter.
MS:  So, it’s 25” or nothing?
MH: Correct.
MS:  Okay.  I’m sympathetic to the desire to have a sign that meets the requirements of GM.  The problem in my mind is this - we’re constrained by State Law to find hardship and peculiar hardships.  Other than the franchise issue, can you point to any other particular hardships posed by the sign ordinance as drafted?
MH:  The hardship is that we have invested a lot of money in making the facilities we have in the Town of Kitty Hawk as nice as they can be.  We’ve done a lot.  The hardship of not being able to tell the community, to have a sign that coincides with what the design was in the first place, is a hardship.  To not be able to have our name and the two franchises represented on the building is a hardship.  I mean, how do you know what our facility is other than you see cars in front of it?  Ford’s got a blue logo, a lot of manufacturers use blue.  So, without the Chevy Bowtie and the “Chevrolet” and “Buick” logos, what we could be is a high-end used car lot.
MS:  Does GM require you to have not only the name “Chevrolet” and the Bowtie and the “Buick” emblem?
MH:  Yes.
MS:  All of it?
MH:  Yes. 
MS:  Any questions?
Chris Jenkins:  Describe the multi-tenant ordinance.
Steve Michael:   I don’t have the ordinance in front of me and I have to ask Joe to come back and address that.  Joe, do you have the ordinance?
JH:  Mr. Michael, I have the ordinance and there is no definition for multi-tenant in the general definitions.  Let me take a quick look to see if there is anything in the sign ordinance to answer that specific question.

The ordinance refers to a multiple occupancy building or center.  Staff has always interpreted that as being two or more businesses on the same property, whether or not they are attached like a shopping center or they could be in separate buildings.
MS:  Mr. Hellman, the five (5) issues we’re here to consider are statutory.  We don’t have the discretion, in terms of what we consider.  I’m concerned, even though I’m sympathetic to your position, that we, in order to find in your favor, have to find that the hardship results from conditions peculiar to the property and not your business arrangement with GM.

I’ve heard you, and I understand the layout as I live close by.  I know the layout and the property distance from the road and so forth, but what I’m seeing is that the smaller signage, while it might not meet GM’s lettering requirements, would be visible.  So, help me understand your position as it applies to this property as opposed to your franchise requirements.

MH:  The only thing I have and I said this earlier to Mr. Heard, is that Exhibit C is for illustrative purposes only.  It’s just a rendering, since it’s not compliant with GM’s requirement.  This is their image - like McDonald’s, like Home Depot’s, - they all have an image that they want on their facilities.  Small letters on the building are not compliant with what GM will allow us to have.  As I said before, our business is five (5) separate businesses and they may run on one financial statement, but we run them independently.  Whether you call it mall or whatever you call it, we have more than enough square footage.  We face the front but the service side faces another road and the body shop – if you combined all of that square footage, we just want to be at 86 square feet – To me, it would be a no brainer.  I want to work with everybody and that’s why we’ve done this process and eliminated some of the signs.  We have to make you happy, but we have to make the manufacturer happy and have to be able to stay in business for our customers to know where to go.

CJ:  I think that this is something that should have been addressed during the design phase and not in the construction phase.
CB:  I agree.
CJ:  I really don’t see a hardship here.
MS:  Well, let’s keep an open mind for now.  We still have at least one other person who wants to be heard.  Does the Board have any further questions for Mr. Hellman?  Do you have anything else for us to consider, Mr. Hellman?
MH:  No, I have nothing further.
MS:  Thank you.  The gentleman who wishes to testify, please come forward and give us your name and interest in this application.

Pete Collins:  My name is Pete Collins and I’m a resident of Kitty Hawk, Kitty Hawk Landing  My interest is that this is a thriving business in Kitty Hawk that is employing people, something which is all too rare.

We have an entity that came to town many years ago and had itinerant management.  Those of you who own GM cars, I’m sure, used the facility once or twice and then went to Elizabeth City because the facility wasn’t up to snuff.  Management has changed.  It is a resident manager, brought in a Buick dealership, put $1.5 million of construction into our community, and increased employment, which is hard to come by these days.  The property sits in a very critical location as you arrive on the island.  In fact, it sits on two streets.  Your ordinance points out that if it were a multi-business arrangement, 10% of the façade could be covered with signs.  So, it’s not the size of the sign you’re concerned with, it’s the letter of the law.  The property itself sits on two streets, Barlow Lane and Croatan Highway.  So, you make the right on Barlow, you don’t see any of the frontage signs that you’re talking about.  As a matter of fact, you don’t see any signs if you remove the Service sign, except the standing sign and it’s in the front.  We’re trying to encourage more employment here, keep people on the island instead of running to Currituck or outside of Dare County.

We should be friendlier to that business environment.  If I go to Elizabeth City or I go to Kill Devil Hills, the signage meets this requirement.  Take a look at those dealerships.  Go to Manteo, those signs are in excess of 100 square feet.  So, if the law allows 10% of the square footage for a sign if it were two separate businesses on the property, it’s not the aesthetics you’re driving at, it’s the lot.  I just think that as a resident of the community, we should be more, not that we haven’t been, but we should be more business friendly, especially when they are investing in us.  That’s my opinion.
MS:  Thank you, Mr. Collins.  Is there anyone else who wishes to be heard on this matter?  Well, with that, I would move that we close the public hearing.
JG:  I second.
MS:  We will close the public hearing and proceed to deliberation.  I think these arguments all have merit.  The problem is, from my point of view, there are arguments that have to be to the Council and not to us.  Because, while we may completely agree with the common sense points that Mr. Hellman is making, we’ve got five statutory issues that we have to consider and answer to find in his favor in order to allow what he’s asking for.

I’m particularly caught on number 2, which is whether the hardship results from conditions peculiar to the property.  I think the hardship results from the requirements of GM and hopefully there’s a procedure in the franchise agreement that can give you a variance from that.  I don’t know if there is.

I also have a problem with number 5 – whether the requested variance is the minimum possible.  It’s hard for me to find that when, even though an 18” sign doesn’t comply with GM’s requirements, it certainly, effectively communicates the dealership, the manufacturer that you’re selling.  That’s my point of view to get the discussion started.
JG: I agree with you in that I feel the applicant should be going to the Council for, I think, they have two different options: (1) one is to go for a Text Amendment to change the standards for signs on single tenant properties or (2) figure out a way to make it a multi-tenant property with your different businesses that you have, which is something you folks can do.  I’d go to the Council for a Text Amendment.  As we said, our hands are pretty tied on what we can do.  We can only go with what’s in front of us, we can’t go by anything else.
MS:  Anything further?
CB:  As it stands now, Kitty Hawk could not say this property would be a multi-tenant property as you suggested with different business that are on it.
SM:  I think he would have to go for a different kind of application - go for an appeal of determination whether it’s a multi-tenant property or not. 
JG:  It would have to be a whole different application.
GM:  The body shop is the same business as OBX Chevrolet?  Correct?
SM:  It serves a different function, but is part of OBX Chevrolet.  They could appeal whether the Staff’s interpretation that it is a single tenant property.
CB:  So, that’s the crux of the situation and how he goes about it from here?
MS:  I think it’s one option available to them to try to get the sign they want.  As I said, my point of view is that I have to stretch these factors past the breaking point to find in their favor.  That’s the way I feel, particularly numbers 2 and 5, and it’s dangerous for us to substitute our judgment for the Town Council in a case like this.  They’ve made these decisions and I would suggest that you don’t want unelected Boards of Adjustment substituting our judgment for the Town Council who adopted these rules that may not be popular or may not even make sense.  But, they are ordinances that we have and on that basis, I’m going to move to adopt the findings of Staff and deny the application.
JG:  I second.
MS:  All in favor of adopting of Staff findings and deny the application, say Aye.
BOA:  Aye.  The vote was 5-0 in favor of the denial of the application.
MS:  Opposed – none.  Application is denied.  Sorry, Mr. Hellman.
MS:  On to New Business.  Is there any new business from any of the Board Members?  Mr. Michael, any new business?  
SM:  No.
JH:  No, Sir.
MS:  I therefore adjourn this meeting.  Thank you.

5) Adjourn
The meeting was adjourned at approximately 4:45 p.m.




______________________________
Matthew Spencer, Chairman


These minutes were approved _____________________, 2014.


These minutes were respectfully submitted by Recording Secretary Patricia Merski.
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